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Dear Sir 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): I N FUNEKA (“complainant”) v SBV PROVIDENT FUND 

(“respondent”) 

 

[1]  INTRODUCTION 

 

 1.1 The complaint concerns the withholding of benefits in terms of section 

37D(1)(b)(ii) of the Act. 

 

1.2 The complaint was received by this office on 10 August 2010. A letter 

acknowledging receipt thereof was sent to the complainant on             

21 October 2010. On the same date the complaint was dispatched to 

the respondent giving it until 22 November 2010 to file a response to 

the complaint. A response dated 4 November 2010, which was also 

forwarded to the complainant, was received from the respondent. A 

reply dated 8 August 2011 was received from the complainant. Further 
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submissions were received from the respondent on                              

14 November 2011. 

 

1.3 After considering all the written submissions it is considered 

unnecessary to hold a hearing in this matter. The determination and 

reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainant was a member of the respondent by virtue of his 

employment with SBV Services (Pty) Ltd (“the employer”) from              

1 September 2005 until 11 July 2008 when his services were 

terminated.  

 

2.2 Upon his exit from the respondent a withdrawal benefit in the amount of 

R28 892.71 became payable to the complainant. This benefit has not 

been paid to the complainant but has been withheld by the respondent.  

 

[3] COMPLAINT 

 

 3.1 The complainant is dissatisfied by the respondent’s failure to pay his 

withdrawal benefit. 

 

[4] RESPONSE 

 

 4.1 Seshego Benefit Consulting filed a response on behalf of the 

respondent. The response is summarised as follows: 

 

            4.1.1 The complainant was dismissed from service following an 

incident involving the theft of approximately R188 000.00. The 

complainant was implicated in the incident. 
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   4.1.2 The complainant did not dispute the fairness of the dismissal at 

the CCMA. Criminal charges were laid against the complainant 

at the Johannesburg Central police station under case number 

421/06/2008. The investigating officer confirmed that they have 

been unable to locate the complainant, which has caused the 

investigation to be delayed. 

 

   4.1.3 The employer has requested the respondent to withhold 

payment of the benefit to the complainant until the matter has 

been taken to court and there is a final judgment. 

 

   4.1.4 The trustees are satisfied that the employer has a prima facie 

case against the complainant. The trustees are also satisfied 

that the employer has not been responsible for any undue delay 

in the prosecution of the proceedings. The complainant has 

evaded the police and has therefore delayed the proceedings. 

 

   4.1.5 The complainant has not made contact with the employer since 

his dismissal. The employer denies that the complainant has 

done everything that is “humanly possible” to assist the 

respondent in releasing his pension benefit. 

 

   4.1.6 The trustees are satisfied that the amount being withheld is well 

below the amount that may be deducted in terms of section 37D 

of the Act, should the court rule in favour of the employer. The 

trustees are also satisfied that the benefit is being withheld in 

terms of the rules of the respondent. 

  

 

[5] DETERMINATION AND REASONS THEREFOR 
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5.1 The issue that falls for determination is whether or not the withholding 

of the complainant’s withdrawal benefit by the respondent is 

permissible.  

 

5.2 Rule 11.1.2 of the respondent, which deals with deductions from 

benefits, provides as follows: 

 

“Notwithstanding any other provisions of these RULES, the TRUSTEES 

may, where an Employer has instituted legal proceedings in a court of law 

and/or laid a criminal charge against the member concerned for 

compensation in respect of damage caused to the Employer as 

contemplated in section 37D of the Act, withhold payment of the benefit until 

such time as the matter has been finally determined by a competent court of 

law or has been settled or formally withdrawn, provided that: 

 
a) The amount withheld shall not exceed the amount that may be 

deducted in terms of section 37D(1)(b)(ii); 

 
b) The TRUSTEES in their reasonable discretion are satisfied that the 

EMPLOYER has made out a prima facie case against the MEMBER 

concerned and there is reason to believe that the Employer has a 

reasonable chance of success in the proceedings that have been 

instituted; 

 
c) The Trustees are satisfied that the EMPLOYER is not at any stage of 

the proceedings, responsible for any undue delay in the prosecution of 

the proceedings; 

 
d) Once the proceedings have been determined, settled or withdrawn, any 

benefit to which the MEMBER is entitled is paid forthwith; and, 

 
e) The TRUSTEES, at the express written request of a MEMBER whose 

benefit is withheld, may, if applicable and practical, permit the value of 

the MEMBER’S benefit, as at the time of such request, to be invested 

in an interest bearing cash instrument that is not subject to currency 

fluctuations, in order to protect the MEMBER’S benefit from the 

possibility of a decrease therein as a result of poor investment 

performance, as the TRUSTEES believe appropriate........” 

 5.3 The relevant sub-section of section 37D(1) of the Act provides as 

follows: 
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“A registered fund may- 

 
(a)  … 

(b) deduct any amount due by a member to his employer on the date of his 

retirement or on which he ceases to be a member of the fund, in 

respect of–    

 
(i)     … 

 
(ii) compensation (including any legal costs recoverable from the 

member in a matter contemplated in subparagraph (bb)) in respect 

of any damage caused to the employer by reason of any theft, 

dishonesty, fraud or misconduct by the member, and in respect of 

which- 

 
(aa)   the member has in writing admitted liability to the employer;        

or 

(bb)   judgment has been obtained against the member in any 

court, including a magistrate’s court, 

 
from any benefit payable in respect of the member or a beneficiary in terms 

of the rules of the fund, and pay such amount to the employer concerned;”  

 

5.4 Accordingly, section 37D(1)(b) of the Act requires the following 

requirements to be met before a fund may make any deductions from a 

member’s benefit: 

 

1. there must be a benefit payable; 

 
2. there must be an amount due by the member to his employer on the 

date of his retirement or on which he ceases to be a member of the 

fund; 

 
3. the damage caused to the employer must be by reason of theft, 

dishonesty, fraud or misconduct by the member; 

 
4. the member must either admit liability in writing to the employer or 

judgment must be obtained in any court; and 
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5. the judgment or the written admission of liability must relate to 

compensation due in respect of the damage caused to the employer by 

the member. 

 

5.5 The rules of the respondent are similar to the provisions of section 

37D(1)(b) in that they both allow deductions from benefits due or 

payable to a member. However, the rules of the respondent allow the 

trustees to withhold benefits where an employer has laid a charge or 

instituted legal proceedings against its employee. 

 

5.6 In this matter, the employer laid a charge against the complainant at 

the Johannesburg central Police Station on 6 June 2008 under case 

number 421/06/2008. The respondent confirmed that a case was 

opened and that the employer advised the case has been delayed 

because the SAPS have not been able to locate the complainant. 

However, on enquiry with the SAPS it was established that the case 

against the complainant was closed on 13 August 2008 due to 

insufficient evidence. There are no facts to show that the employer has 

subsequently attempted to re-open the criminal case against the 

complainant or that it instituted civil proceedings against him. The 

complainant’s contact details appeared on his complaint, which was 

forwarded to the respondent on 21 October 2010, but despite this the 

criminal case has not been re-opened and no civil proceedings have 

been instituted for over one year. 

 

5.7 Considering the period of time that has elapsed since the criminal case 

against the complainant was closed, it appears that the employer no 

longer wishes to pursue any legal action against the complainant. It is 

evident from the facts that the respondent has not complied with sub-

rules 11.1.2.(b), (c) and (d). The criminal case was closed by the SAPS 

on 13 August 2008 and the employer did not institute subsequent legal 

proceedings against the complainant. The respondent cannot 

indefinitely withhold a benefit if there are no legal proceedings against 

the complainant alleging theft, dishonesty, fraud or misconduct against 
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the complainant, or a written acknowledgement of liability in this 

respect from the complainant.  

   

5.8 This tribunal accepts that the respondent has a right to withhold a 

member’s benefit pending the finalisation of legal proceedings that 

allege theft, fraud, dishonesty or misconduct. But in this complaint there 

are no pending legal proceedings. Therefore, the respondent has not 

exercised its discretion properly by indefinitely withholding the 

complainant’s benefit. 

 

[6] ORDER 

 

6.1 In the result, this tribunal makes the following order: 

6.1.1 The respondent’s decision to withhold the complainant’s benefit 

is hereby set aside; 

6.1.2 The respondent is ordered to pay the complainant’s withdrawal 

benefit, less any deductions permitted in terms of the Act, within 

fourteen days of the date of this determination.  

 

DATED AT JOHANNESBURG ON THIS 29th DAY OF NOVEMBER 2011 

 

 

 

             ____________ 

DR E.M. DE LA REY 

ACTING PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

Cc: Johan Pieterse – Principal Officer 
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 SBV Provident Fund 

 C/o Seshego Benefit Consulting (Pty) Ltd 

 Mr. Morne Olivier 

 P O Box 412181 
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 2024 

 

  Fax:   (011) 802 8557 

 

Registered Address of Fund: 

 PN Suite 48 

 SANDOWN 

  

Section 30M filing: Magistrate Court 

Complainant unrepresented 

Respondent represented by: Seshego Benefit Consulting (Pty) Ltd 

 


